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institution (or subelement thereof) pro-
viding postsecondary school courses of 
study, including foreign campuses of 
such domestic institutions. The term 
includes junior colleges, community 
colleges, and institutions providing 
courses leading to undergraduate and 
post-graduate degrees. The term does 
not include entities that operate exclu-
sively outside the United States, its 
territories, and possessions. A subele-
ment of an institution of higher edu-
cation is a discrete (although not nec-
essarily autonomous) organizational 
entity that may establish policies or 
practices affecting military recruiting 
and related actions (e.g., an under-
graduate school, a law school, a med-
ical school, or other graduate schools). 
For example, the School of Law of XYZ 
University is a subelement of its par-
ent institution (XYZ University). 

(e) Student. An individual who is 17 
years of age or older and is enrolled at 
a covered school. 

(f) Enrolled. Registered for a least one 
credit hour of academic credit at the 
covered school during the most-recent, 
current, or next term. 

(g) Military recruiters. Personnel of 
DoD whose current assignment or de-
tail is to a recruiting activity of the 
DoD. 

(h) Pacifism. Opposition to war or vio-
lence, demonstrated by refusal to par-
ticipate in military service. 

§ 216.4 Policy. 

It is policy that: 
(a) Under 108 Stat. 2663 and 110 Stat. 

3009, no funds available under appro-
priations acts for any fiscal year for 
the Departments of Defense, Transpor-
tation (with respect to military re-
cruiting), Labor, Health and Human 
and Human Services, Education, and 
Related Agencies may be provided by 
contract or by grant (including a grant 
of funds to be available for student aid) 
to a covered school if the Secretary of 
Defense determines that the covered 
school has a policy or practice (regard-
less of when implemented) that either 
prohibits or in effect prevents the Sec-
retary of Defense from obtaining, for 
military recruiting purposes, entry to 
campuses, access to students on cam-
puses, or access to directory informa-

tion on students (student recruiting in-
formation). 

(b) Under 110 Stat. 3009, no funds 
available under appropriations acts for 
any fiscal year for the Departments of 
Labor, Health and Human Services, 
Education, and Related Agencies may 
be provided by contract or grant (in-
cluding a grant of funds to be available 
for student aid) to a covered school 
that has an anti-ROTC policy or prac-
tice (regardless of when implemented). 
Additionally, under 10 U.S.C. 983, no 
funds appropriated or otherwise avail-
able to the Department of Defense may 
be made obligated by contract or by 
grant to a covered school that has such 
a policy or practice. 

(c) The limitations established in 
paragraph (a) of this section, shall not 
apply to a covered school if the Sec-
retary of Defense determines that the 
covered school: 

(1) Has ceased the policies or prac-
tices defined in paragraph (a) of this 
section; 

(2) Has a long-standing policy of paci-
fism based on historical religious affili-
ation; 

(3) When not providing requested ac-
cess to campuses or to students on 
campus, certifies that all employers 
are similarly excluded from recruiting 
on the premises of the covered school, 
or presents evidence that the degree of 
access by military recruiters is at least 
equal in quality and scope to that af-
forded to other employers; 

(4) When not providing any student 
recruiting information, certifies that 
such information is not maintained by 
the covered school; or that such infor-
mation already has been provided to 
the Military Service concerned for that 
current semester, trimester, quarter, 
or other academic term, or within the 
past four months (for institutions 
without academic terms); 

(5) When not providing student re-
cruiting information for specific stu-
dents, certifies that each student con-
cerned has formally requested the cov-
ered school to withhold this informa-
tion from third parties; 

(6) Permits employers to recruit on 
the premises of the covered school only 
in response to an expression of student 
interest, and the covered school; 
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(i) Provides the Military Services 
with the same opportunities to inform 
the students of military recruiting ac-
tivities as are available to other em-
ployers; or 

(ii) Certifies that too few students 
have expressed an interest to warrant 
accommodating military recruiters, 
applying the same criteria that are ap-
plicable to other employers; or 

(7) Is prohibited by the law of any 
State, or by the order of any State 
court, from allowing Federal military 
recruiting on campus. Such exemption 
does not apply to funds available to the 
Department of Defense, in accordance 
with 108 Stat. 2663. 

Note to paragraph (c)(7): This exemp-
tion terminated effective March 29, 
1998, in accordance with 110 Stat. 3009. 

(d) The limitations established in 
paragraph (b) of this section, shall not 
apply to a covered school if the Sec-
retary of Defense determines that the 
covered school: 

(1) Has ceased the policies or prac-
tices defined in paragraph (b) of this 
section; 

(2) Has a long-standing policy of paci-
fism based on historical religious affili-
ation; 

(3) Is prohibited by the law of any 
State, or by the order of any State 
court, from allowing Senior Reserve 
Officer Training Corps activities on 
campus. Such exemption does not 
apply to funds available to the Depart-
ment of Defense, in accordance with 10 
U.S.C. 983. 

Note to paragraph (d)(3): This exemp-
tion terminated effective March 29, 
1998, in accordance with 110 Stat. 3009. 

(e) A covered school may charge for 
actual costs incurred in providing mili-
tary recruiters access to student re-
cruiting information, provided such 
charges are reasonable and customary; 
in this case, the school must explain to 
the military recruiter, within 15 days 
of a request by the recruiter, its meth-
od for determining costs, and its basis 
for concluding that such charges are 
reasonable and customary. 

(f) An evaluation to determine 
whether a covered school maintains a 
policy or practice covered by paragraph 
(d) of this section shall be undertaken 
when: 

(1) Military recruiting personnel can-
not gain entry to campus, cannot ob-
tain access to students on campus, or 
are denied access to student recruiting 
information (however, military re-
cruiting personnel shall accommodate 
a covered school’s reasonable pref-
erences as to times and places for 
scheduling on-campus recruiting, to 
the same extent such preferences are 
applicable to employers, generally); 

(2) The costs being charged by the 
school for providing student recruiting 
information are believed by the mili-
tary recruiter to be excessive, and the 
school does not provide information 
sufficient to support a conclusion that 
such charges are reasonable and cus-
tomary; or 

(3) The covered school is unwilling to 
declare in writing, in response to an in-
quiry from a DoD component, that the 
covered school does not have a policy 
or practice of denying, and that it does 
not effectively prevent, the Secretary 
of Defense from obtaining for military 
recruiting purposes entry to campuses, 
access to students on campus, or access 
to student recruiting information. 

(g) An evaluation to determine 
whether a covered school has an anti- 
ROTC policy covered by paragraph (b) 
of this section shall be undertaken 
when: 

(1) A Secretary of a Military Depart-
ment of designee cannot obtain permis-
sion to establish, maintain, or effi-
ciently operate a unit of the Senior 
ROTC; or 

(2) Absent a Senior ROTC unit at the 
covered school, students cannot obtain 
permission from a covered school to 
participate, or are effectively pre-
vented from participating, in a unit of 
the Senior ROTC at another institu-
tion of higher education. 

§ 216.5 Responsibilities. 

(a) The Assistant Secretary of De-
fense for Force Management Policy, 
under the Under Secretary of Defense 
for Personnel and Readiness, shall: 

(1) Not later than 45 days after re-
ceipt of the information described in 
paragraph (b)(3) of this section: 

(i) Make a final determination under 
108 Stat. 2663, 10 U.S.C., section 983; and 
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